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Dear Ms. Sanchez: 
oR95-710 

You ask whether certain information is subject to required public disclosure under 
the Texas Gpen Records Act, chapter 552 of the Government Code. Your request was 
assigned ID# 32260. 

The Texas Department of Insurance (the “department”) received a request for 
several items of information about Banner Life Insurance Company (“Banner Lie”). 
You state that some of the information will be provided to the requestom. You ask 
whether a portion of the request asking for Banner Life’s policy holder list is excepted 
from required public disclosure. You have submitted for our review a representative 
sample of the documents that are responsive to this portion of the request. 

Article I .24 of the Insurance Code permits the department to make inquiries of the 
licensed entities listed therein and requires those entities that receive such an inquiry to 
respond in a timely fashion.’ Pursuaut to this provision, the department required 

‘Article 1.24 of the Iaslaaace code leads as follows: 

The Board is authorized to address any reasonable iaqabias to any insurance 
company or insursace agent, or to the holder of any permit, certificate of 
registration, or other authorization issued or existing under the authority or 
authorization of this code, in relation to the company’s, agent’s, or holder’s 
business condition, or any matter coaoected with its tmasactions which the Board 
may deem necessary for the public good or for a proper discharge of its duties. It 
shall be the duty of the addressee to answer such inquiries ia writing not later 
than the 10th day after the date the request is received. A response made ander 
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Banner Life to !&n&h to it data from the company’s computer records including a list of 
the names and addresses of policy holders of both active and canceled Banner Life 
ammity and life products sold since January 1, 1992, through an insurance agency in 
Texas. Banner Life delivered a computer-generated list, titled Lie & Deferred Anmrity 
Policies Issued in Texas 1992/1993/1994, to the department that wntained the 
information the department required. In a letter acwmpanying the list, Banner declared 
that the list was proprietary in nature and therefore privileged or confidential by law and 
requested that it not be made public. 

Since the pmperty and privacy rights of a third party, Banner Life, are implicated 
by the release of the requested information, this office notified Banner Life of this 
request. See Gov’t Code 8 552.305 (permitting interested third party to submit to the 
attorney general reasons why requested information should not be rekased); Open 
Rewrds Decision No. 542 (1990) (determining that section 7(c) of V.T.C.S. article 6252- 
17a, predecessor provision of sect. 552.305 of the Government Code, permits a 
govemmental body to rely on an interested third party to raise and explain the 
applicability of an exception in the Gpen Records Act in certain circumstances). 

Banner Life wntends that the list of names and addresses of its policy holders is a 
customer list, and is therefore, a trade secret protected ikom required public disclosure 
under section 552.110 of the Government Code. The Supreme Court of Texas has 
adopted the definition of trade secret i?om section 757 of the Restatement of Torts. H$e 
Corp. v. Hujines, 314 S.W.2d 763, 776 (Tex.), cert. denied, 358 U.S. 898 (1958); see 
also Open Rewrds Decision No. 552 (1990) at 2. Section 757 provides that a trade secret 
is 

any formula, pattern, device, or compilation ofinfomaation which is 
used in one’s business, and which gives him an opportunity to obtain 
an advantage over competitors who do not know or use it. It may be 
a formula for a chemical wmpound, a process of manufacturing, 
treating or preserkg materials, a pattern for a machine or other 
device, or a list of customers. It differs from other secret 
information in a business . . . in that it is not simply information as 
to sir&e or ephemeraI events in the conduct of the business, . . . 
fbut] a process or device for wntinuous use in the operation of the 
business . . . pt may] relate to the sale of goods or to other 
operations in the business, such as a wde for determining diswunts, 
rebates or other wncessions in a price list or catalogue, or a list of 

(Fooblote continued) 

this article that ir othenv&e privileged or conjidential by law remairs privileged 
or c~ial unless and mtll thtmduced into evidence at an OdminWative 
hearing or in LI court ofcompetent jurisdiction. (Emphasis added). 



specialized customers, or a method of bookkeeping or other office 
management. 

RESTATEMENT OF TORTS 5 757, cmt. b (1939). The Restatement also lists the following 
six factors to be considered in determining whether particular information constitutes a 
trade secret: 

1) the extent to which the information is known outside of [the 
company’s] business; 

2) the extent to which it is known by employees and others 
involved in [the company’s] business; 

3) the extent of measures taken by [the company] to guard the 
secrecy of the information; 

4) the value of the information to [the company] and to [its] 
competitors; 

5) the amount of effort or money expended by [the company] in 
developing this information; 

6) the ease or difficulty with which the information could be 
properly acquired or duplicated by others. 

RFSTATE~BNT OF TORTS I, 757, cmt. b (1939). Customer lists may be withheld only if 
they meet the six criteria of the Restatement of Torts. See Open Records Decision No. 
494 (1988) at 5. 

This office will accept a claim that information is a trade secret when a prima 
facie case is made that the information in question constitutes a trade secret, and no 
argument is made that rebuts that assertion as a matter of law. See Open Records 
Decision No. 552 (1990). Banner Life states that it has not given this list to any other 
entity except the department pursuant to its article 1.24 request. The disclosure of a 
customer list to a government body does not destroy the secrecy of a customer list. We 
have considered the arguments of Banner Life. To the extent that the individuals listed 
on the computer-generated document at issue are policy holders, Banner Life has 
established that this document is a customer list and constitutes a trade secret. .We, 
therefore, conclude that the department must withhold the list from required public 
disclosure based upon section 552.110 of the Government Code. 

We note that the department submitted to this office a “representative sample” of 
the requested information. Thus, in reaching our conclusion here, we assume that the 
“representative sample” of records submitted to this office is truly representative of the 



requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988) 
(where requested documents are numerous and repetitive, governmental body should 
submit representative sample; but if each record contains substantially different 
information, all must be submitted). This open records letter does not reach, and 
therefore does not authorize the withholding of any other requested records to the extent 
that those records contain substantially different types of information than that submitted 
to this ofhe. 

We are resolving this matter with this informal letter ruling rather than with a 
published open records decision. This ruliig is liited to the particular records at issue 
under the facts presented to us in this request and may not be relied upon as a previous 
determination under section 552.301 regarding any other reeords. If you have questions 
about this ruliig, please contact our office. 

Yours very truly, 

Katluyn P. BatYes 
Assistant Attorney General 
Open Government Section 
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Ref: ID# 32260 

Rnelosures: Submitted documents 

CC: Mr. James D. Cripples 
Wiiams, Cupples & Chapman, L.L.P. 
Attorneys at Law 
1101 Heights Boulevard, Suite 200 
Houston, Texas 77008-6915 
(w/o enclosures) 

Mr. John F. Hatnje 
Law Offices of John F. Hamje 
816 Congress Avenue, Suite 1100 
Austin Texas 78701-2443 
(w/o enclosures) 
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